
1 08/2023

1. APPLICABILITY OF THE TERMS 
& CONDITIONS - CUSTOMER‘S 
DECLARATIONS

1.1	 Our business relations with our cus-
tomers are exclu- sively subject to these Gene-
ral Terms and Conditions of Sale and Delivery 
(hereinafter referred to as: „Terms“). We do 
not accept customer‘s terms and conditions 
unless we have expressly agreed to their va-
lidity. Our Terms shall apply even if we perform 
delivery to the customer without reservation 
having knowledge of conflicting or deviating 
terms of the customer.

1.2	 Our Terms shall apply in particular to 
contracts (i) con- cerning the sale and/or deli-
very of goods, regardless of whether we pro-
duce these goods ourselves or buy them from 
suppliers, (ii) and our service and installation 
works. These Terms shall apply as a framework 
agreement also for future contracts for the sale 
and/or delivery of goods and service and ins-
tallation works with the same custom- er, even 
if we do not expressly refer to their applicability.

1.3	 Our terms and conditions apply 
only to entrepreneurs in terms of §14 German 
Civil Code (BGB), legal entities under public law 
or special assets governed by public law.

1.4	 Legally relevant statements or notifi-
cations which the customer is required to issue 
to us after the conclusion of an agreement (e.g. 
setting of deadlines, notifications of defects, 
declaration of cancellation or reduction etc.) re- 
quire the written form in order to be valid.

2. ORDER, ORDER CONFIRMATION, 
CONCLUSION OF CONTRACT, OF-
FER DOCUMENTS

2.1	 Our quotations are subject to 
change and non-bind- ing. This also applies 
if we provide the customer with catalogues, 
marketing brochures, price lists, quotations, 
technical documentation (e.g. drawings, plans, 
calcula- tions, estimates, references to DIN 
standards etc.) and other product descriptions 
or documents - also if supplied in electronic 
form. Also the contents of these documents 
are subject to change and non-binding, and 
the informa- tion therein is to be regarded as 
approximate only, unless it is expressly descri-
bed as binding.

2.2	 The ordering of goods by the cus-
tomer is considered as a binding offer to enter 
into a contract. This applies regardless of whet-
her the customer‘s order is placed in writing, 
electronically or orally to either us directly, our 
rep- resentatives or our sales force. Unless sta-
ted otherwise in the order, we shall be entitled 
to accept the customer‘s order within 4 weeks 
for machines and within 2 weeks for spare 
parts.

2.3	 lf the customer provides us with 
her/his own informa- tion for purpose of car-
rying out the order such as meas- urements, 
construction drawings or other documents he 
is liable that no third parties‘ patent rights or 
other intellectual property rights are violated by 
use of these documents. lnsofar, the customer 
shall indemnify us from any third party liability 

claims on first demand. We are not obliged to 
examine whether the implementation in accor-
dance with such documents provided to us in-
fringes third party rights. We commit ourselves 
to make plans designated by the customer as 
confidential only available to other parties with 
the customer‘s consent.

2.4	 We are not obliged to confirm 
receipt of an order re- ceived electronically. 
Emails or faxes received by us on a working 
day after 4pm shall be considered to have arri-
ved on the next working day unless the custo-
mer can prove earlier retrieval by us.

2.5	 lf we issue a written order confirma-
tion, the agreement shall be deemed conclu-
ded with this order confirmation (acceptance of 
contract). In this case, this order confir- mation 
exclusively specifies the scope of our contract 
acceptance. lf, in exceptional cases, we do not 
issue a written order confirmation, the contract 
shall in any event be concluded with the delive-
ry carried out in accordance with Clause 4.1 or 
being agreed in some other way. In that event, 
our delivery notes or invoices shall also serve 
as order confirmation. Our sales force is not 
authorised to make legally binding promises, 
assurances and ancil- lary agreements or com-
parable declarations, so that such agreements 
are only effective insofar as they are con- fir-
med in writing or in text form by the order con-
firmation, the delivery notes or the invoice.

2.6	 We are entitled to make the accep-
tance of a custom- er‘s order (and thus the 
conclusion of the agreement) dependent on 
the rendering of a security or an advance pay-
ment by the customer.

2.7	 In case that we provide the cus-
tomer with catalogues, marketing brochures, 
price lists, quotations, technical doc- ument-
ation (e.g. drawings, plans, calculations, esti-
mates, references to DIN standards etc.) and 
other product de- scriptions or documents - 
also in electronic form - we re- serve all and 
any property rights and copyrights regarding 
these documents. These documents shall not 
be made accessible to third parties.

2.8	 We reserve the right, even after sen-
ding out an order confirmation, to make chan-
ges to drawings and descrip- tions accompa-
nying our quotations and order confirma- tions, 
which are caused by manufacturing considera-
tions or by improvements, experience and any 
progress in technology, provided that this does 
not result in any im- pairment for the customer 
with regard to the contractually agreed quality 
and the use usually assumed under the con-
tact or the customary use.The same applies to 
stand- ard industry weight and measure devia-
tions.

3. PRICES AND TERMS  
OF PAYMENT

3.1	 Prices quoted by us in the order 
confirmation (plus any applicable statutory VAT) 
are given ex works or distributing warehouse 
but excluding packaging, if and insofar as the 
following contractual stipulations do not speci-
fy otherwise or unless it was agreed otherwise 
in writing or in text form.

3.2	 Any ancillary costs, such as pa-
ckaging, loading, trans- port, assembly and 
the presence of montage technicians shall be 
borne by the customer, unless expressly ag-
reed otherwise, and will be invoiced separately. 
Similarly, the customer shall bear any customs 
duties, fees, taxes as well as other public char-
ges.

3.3	 For contracts which stipulate a de-
livery later than 4 months after the conclusion 
of the agreement and where, between the 
conclusion of the agreement and delivery of 
the goods, the applicable prices payable to our 
sup- pliers or any other costs associated with 
our goods (e.g. industrial agreements on wage 
increases, including public expenses etc.) in-
crease, we are entitled to increase the agreed 
price in a way that the increased costs will be 
add- ed in accordance with their percentage in 
relation to the agreed price, otherwise the price 
as confirmed in the order confirmation applies. 
Our right to increase prices pursu- ant to sen-
tence 1 shall also apply if a delivery period of 4 
months was agreed upon, but is then excee-
ded due to reasons for which the customer is 
responsible or which are attributable to her/his 
sphere of risk.

3.4	 Shipments will only be insured if the 
customer ex- pressly requests such insurance; 
all costs arising in this regard are to be borne 
by the customer.

3.5	 lf, after conclusion of the agree-
ment, any changes to the execution of the 
order become necessary for circum- stances 
beyond our control or desired by the customer, 
we are entitled to charge any resulting additio-
nal costs to the customer.

3.6	 lf not explicitly agreed otherwise in 
the individual case the purchase price for the 
contractual goods is payable in full with deli-
very ex works (Incoterms 2020 EXW). For this 
purpose we inform the customer 2 weeks prior 
to comple- tion of the goods of the delivery 
date ex works. The cus- tomer either has to 
actuate payment in a way that the full amount 
of the purchase price has been received on our 
account on this ex works date (credited to the 
account) or to hand over to us until that date an 
irrevocable confirmed letter of credit according 
to our specifications. Upon the unsuccessful 
expiry of that date the customer is in default 
with the debt and in default of acceptance.

3.7	 With the customer‘s default we are 
entitled to either deliver the Contractual Pro-
ducts ex works (EXW) or to make use of our 
right to withhold performance. Our statu- tory 
rights remain unaffected.

3.8	 Additional expenses shall be borne 
by the customer. In export transactions, any 
costs associated with the sending and recei-
ving of payment shall be borne by the custo-
mer insofar as they incur in the country of the 
customer.

3.9	 All payments are to be made solely 
to us. Company employees, agents and tra-
velling salesmen are only per- mitted to accept 
payments if they are in possession of a written 
authorization which expressly authorizes them 
to receive such payments.
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3.10	 The customer is only entitled to 
assert an offset of payment against a coun-
terclaim if his claim is uncon- tested, has been 
determined by final decision of a court or is rea-
dy for decision. The customer may not claim a 
right of retention if it is based on a different con-
tractual relationship. Rights of retention which 
are based on the same contractual relationship 
are also excluded unless the counterclaim is 
uncontested, has been determined by final de-
cision of a court or is ready for decision. In case 
of defects of the delivered goods, the rights of 
the customer according to Clause 7 of these 
Terms remain unaffected (quality of goods, no-
tification duties, warranty).

3.11	 lf the customer is in default of pay-
ments, we are entitled to charge interest in the 
amount as charged by our business bank for 
business loans, but at least default interest of 
9% above the base interest rate. We reserve 
the right to assert further damages, including 
foreign ex- change losses.

3.12	 lf, after conclusion of the contract, 
a significant dete- rioration in the financial situ-
ation of the customer is recog- nized, we are 
entitled to make our services dependent on the 
provision of a security deposit by the customer 
and to set the customer a reasonable period 
of time to provide such security deposit. Until 
payment of the security depos- it we have the 
right to refuse our services. lf the payment of 
the security deposit or the contractually agreed 
consid- eration is not provided within this peri-
od, we are after this period entitled to withdraw 
from the contract. A significant deterioration 
of the financial situation shall be assumed in 
particular if the customer files an application 
for the open- ing of insolvency proceedings, in-
solvency proceedings are opened against the 
customer‘s assets or the opening of insolvency 
proceedings is rejected for lack of assets, the 
customer provides a statement of assets or a 
warrant of arrest is issued for failure to provide 
such statement or other circumstances beco-
me known which are likely to significantly redu-
ce the creditworthiness of the custom- er. The 
statutory provisions regarding the dispensabili-
ty of setting a deadline remain unaffected. We 
reserve the right to assert claims for damages, 
in particular regarding expenses arising for us, 
loss of profit etc.

4. DELIVERY, DELIVERY PERIOD 
AND DELAY IN DELIVERY

4.1	 Unless otherwise explicitly agreed 
with the customer, our deliveries are made ex 
works (Incoterms 2020 EXW) but excluding 
packaging and any other ancillary costs list- 
ed in Clause 3.1 of these Terms. Delivery is 
deemed to be carried out when the goods are 
provided by us to the customer in the dispatch 
area of the supplying Zemmler company or at a 
different place within our premises des- ignated 
by us.

4.2	 Delivery times are only binding if 
they are expressly referred to as binding in the 
contractual agreements with the customer. Ot-
herwise, these shall be seen as only ap- proxi-
mate time guidelines.

4.3	 Agreed delivery periods shall only 
commenceup- on customer‘s receipt of the 
order confirmation, but not before all technical 
and content-related questions which requi-
re clarification have been finally clarified with 

the cus- tomer, all participation services to be 
rendered by the cus- tomer have been finally 
rendered and all due payments, in particular 
advance payments, have been made in ac-
cord- ance with the contractual agreements. 
Agreed delivery dates will be extended accor-
dingly.

4.4	 Delivery time is subject to the timely, 
accurate and suf- ficient delivery by our own 
suppliers. We shall immediately notify the cus-
tomer of any delays - where possible.

4.5	 We are entitled to effect a later de-
livery in the event of delivery and/ or service 
delays due to force majeure, government inter-
vention, disasters, pandemic, war, in- dustrial 
action such as strikes and lock-outs, unfore-
seen malfunctions and defects or delays due 
to non-availability or impossibility of delivery 
(self-delivery reservation) de- spite entering into 
a congruent covering transaction or ab- normal 
price increase of goods, raw materials, of me-
ans of transportation or of labor, as well as in 
case of delays due to traffic disruptions or ex-
port bans, import bans or transfer bans or any 
other unforeseeable events which we are not 
responsible for regardless of whether these oc-
cur in the country of origin, the transit country 
or the destination country, in our own factories 
or the factories of our suppliers or carriers. We 
shall immediately inform the customer about 
the onset and end of any such events. In the 
event of hindrances of a temporary nature, we 
are entitled to postpone delivery or service by 
the duration of the hindrance plus an appro-
priate restart time. In this re- spect, the cus-
tomer shall have no claims for non-delivery or 
late delivery. lf in such cases we are not able, 
even af- ter a reasonable extension of time, to 
perform the service or the service becomes 
unacceptable, we are entitled to withdraw from 
the contract. In cases of impossibility, we have 
the right to withdraw from the whole contract 
or from the part of the contract which is not yet 
fulfilled. We will immediately notify the custo-
mer of this. Any relative finan- cial consideration 
of the customer will also be refunded immedia-
tely. The customer can request that we declare 
whether we will withdraw from the contract or 
deliver with- in a reasonable period of time.

4.6	 In case of import or export trans-
actions we shall be entitled to withdraw from 
the contract if the necessary per- mits are not 
granted.

4.7	 We are also entitled to withdraw 
from the contract if the fulfilment of the con-
tract encounters unforeseen hin- drances, in 
particular technical difficulties which are insur- 
mountable or whose elimination would require 
an effort disproportionate in comparison to the 
value of the services to be provided by us un-
less we are responsible for such hindrances.

4.8	 Contractual penalties because of 
delayed delivery by us are excluded.

4.9	 Compensational claims for dama-
ges due to delay shall be limited to the amount 
of 5% of the purchase price. This shall not ap-
ply if the delay is due to intent, gross negligen-
ce or breach of an essential obligation or if the 
delay represents a material breach of duty; in 
this case the statutory liability shall continue to 
apply. What consti- tutes a substantial violation 
of duty in this sense is detailed in Clause 8.3 of 
these Terms. Such statutory liability as descri-

bed under sentence 2, however, shall be limi-
ted to the typically occurring and at the time of 
conclusion of the contract foreseeable damage 
if the delay is due to gross negligence of other 
vicarious agents, i.e. being neither one of our 
legal representatives nor one of our executive 
staff or the material breach of duty was only 
caused through negligence.

4.10	 lf the customer seeks compen-
sation instead of per- formance as a conse-
quence of the delay, the customer shall only be 
entitled to such claims (i) if the delay is due to 
intent, gross negligence, or a material breach 
of duty or (ii) represents a material breach of 
duty according to Clause 8.3 of these Terms. 
Such claims are if caused negligently limited to 
the typically occurring and at the time of con-
clu- sion of the contract foreseeable damage. If 
the damage is not caused by a breach of duty 
referred to in Sentence 1, our liability shall be 
limited to 50% of the purchase price for the 
contractual products.

4.11 The limitation of liability detailed above un-
der Claus- es 4.10 and 4.11 shall not apply if 
we expressly agreed with the customer upon a 
commercial transaction for a delivery by a fixed 
date.

5. TERMINATION; TRANSFER OF 
RISK AND DEFAULT OF  
ACCEPTANCE

5.1	 We will ship the goods to a different 
destination at the request, risk and expense of 
the customer. Unless otherwise agreed with 
the customer, we are entitled to designate the 
form of shipment, in particular the transport 
companies, the dispatch routes and the kind 
of packaging.

5.2	 CANCELLATION AND WITHDRA-
WAL BEFORE DELIVERY

5.3	 If a cancellation is made more than 
4 months before the planned delivery date, a 
cancellation fee of 2% will be charged.

5.4	 If a withdrawal from the contract or 
cancellation of the order is made more than 
4 months before the planned delivery date, a 
cancellation fee of 2% of the net order amount 
will be charged.

5.5	 If a withdrawal from the contract or 
cancellation of the order is made less than 4 
months before the planned delivery date, we 
are entitled to demand compensation in the 
amount of 20% of the agreed price as dama-
ges instead of fulfillment.

5.6	 lnsofar as the risk of accidental loss 
and accidental de- terioration of the goods as 
well as the rlsk of delay has not already been 
transferred to the customer pursuant to the 
clauses above, such risks shall in any case be 
transferred to the customer, if he falls in default 
of acceptance, fails to provide co-operation 
duties or our performance is delayed for other 
reasons which are attributable to the customer.
In such cases we are entitled irrespective of 
any other claims:

a)	 to store the goods at the expen-
se and risk of the cus- tomer at our or third 
party‘s premises and order the cus- to-
mer to pay the storage costs in the amount 
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of at least 0.25% of the invoice amount 
for the goods which are not being accep-
ted for each commenced week of storage.	
or

b)	 to either sell the goods not being 
accepted after a reasonable period of grace 
set by us or to withdraw from the contract in 
the amount of the goods not being accept- ed 
and to claim damages in lieu of performance 
in the amount of 20% of the agreed price as 
compensation. Our right to prove higher da-
mages and any other statutory claims, in par-
ticular claims for reimbursement of addition- al 
expenses, reasonable compensation and ter-
mination, remain unaffected.

c)	 We are entitled to demand com-
pensation in the amount of 20% of the agreed 
price as damages instead of fulfillment if a with-
drawal from the contract or cancellation of the 
order is made less than 4 months before the 
planned delivery date

6. RETENTION OF TITLE

6.1	 Goods delivered remain our proper-
ty until full pay- ment of all receivables arising 
from the business rela- tionship with the cus-
tomer, and where cheques or bills of exchange 
were accepted, until these are conclusively 
cleared at bank. The receivables secured by 
retention of title also include future receivables 
arising against the cus- tomer. lf the customer 
has an open trade account relation- ship with 
us, the retention of title is valid until settlement 
of any and all claims arising from the account. 
Where we have entered into contingent liabili-
ties (e.g. bank guaran- tees or acceptance of 
bills of exchange) in the interest or at the re-
quest of the customer until final release from 
these liabilities.

6.2	 The customer shall treat all goods 
which are subject to retention of title with care; 
in particular her/he is obliged to insure the 
goods sufficiently against fire, water, burglary, 
theft and/or any other damage by third parties 
at nominal value and at their own expense. At 
our request, any rel- evant insurance docu-
ments shall be submitted to us for inspection. 
Under the dissolving condition of expiry of the 
retention of title, the customer assigns herewith 
any and all claims against the insurances. As 
far as maintenance, servicing and/ or inspec-
tion works are required, the cus- tomer has to 
carry out these works obligations in due time at 
his own expense.

6.3	 As a general rule, the co-operation 
between us and companies that intend to dis-
tribute our products is under- taken on the 
basis of distributorship contracts. lf the dis- tri-
butors have been authorized in these contracts 
or the customer has expressly been authorized 
by us in any oth- er way to sell the purchased 
goods in the proper course of business, the 
following additional provisions shall apply:

6.3.1	 The customer herewith assigns to 
us all receivables, including all ancillary rights, 
accruing to them due to re- sale of our goods 
to their customers or to third parties, regardless 
of whether the goods have been resold with or 
without further processing. lf the goods, which 
are subject to retention of title, are resold by 
the customer together with other goods not 
supplied by us, the assignment of the claim 

from the resale shall be limited to the amount 
of the invoice value of the respective sold re-
served goods. In the event that goods are sold 
in which we hold co-ownership pursuant to 
Section 6.4.2 below, the assignment of the re- 
ceivables shall equal the value of this owner-
ship share. The receivables assigned shall be 
served as security in the same scope as the 
reserved goods.

6.3.2	 At our request, the customer has to 
specify by name the customers to whom he 
has resold the goods.

6.3.3	 The customer is only entitled to re-
sell the goods which are subject to the reten-
tion of title if his customers either pay the full 
purchase price immediately upon trans- fer of 
the purchased item (mutual simultaneous per-
for- mance) or if he has also agreed an effective 
retention of title with his end customer(s).

6.3.4	 Even after assignment of a claim 
to us, the custom- er shall remain authorized 
to collect any receivables. The customer is, 
though, not entitled to an assignment of the 
claim, including to a factoring business. Our 
entitlement to collect the claim ourselves re-
mains unaffected. We com- mit ourselves not 
to collect the claim as long as the cus- tomer 
duly meets his payment obligations arising 
from the business relationship and no case as 
described in Clause

6.3.5	 below applies. lf our receivables are 
due, the cus- tomer has to forward collected 
amounts immediately to us.

6.3.5	 We may revoke an authorization to 
collect and/or may collect the receivables our-
selves at any time if the customer is in default of 
payment obligations arising from the business 
relationship or if a substantial deterioration of 
the customer‘s financial situation, pursuant to 
Clause 3.12 of these Terms, arises.

6.3.6	 lf the conditions for exercising the 
right of revoca- tion are met, we may request in 
addition to naming of the debtor that the cus-
tomer assigns to us any return claims against 
their customers, provides us with all and any 
nec- essary information required for the collec-
tion of receiva- bles, hands over all relevant do-
cuments and informs thedebtor (third parties) 
of the assignment. In addition, we reserve the 
right to personally advise the debtors of such 
assignment.

6.3.7	 lf the assigned receivables are in-
cluded in a trading account between the cus-
tomer and her/his customers, the customer 
already herewith assigns to us the part of the 
balance from that account which is equivalent 
to our claim. This assignment shall be made 
both in respect of the par- ticular closing balan-
ce as well as in respect of a possible prior sur-
plus. lf intermediate balances are made, and 
their carrying forward has been agreed upon, 
the receivables from the intermediate balance 
being due to us in accord- ance with the afore-
said provision shall be treated as being assig-
ned to us for the next balance.

6.4	 Until full payment for the reserved 
goods, the customer is only entitled to pro-
cess, and/or combine and/or insep- arably mix 
the goods (e.g. by installing them on another 
assembly) with other goods (not belonging to 

us) in the proper and orderly course of busi-
ness, as long as he is not in default of payment 
and he has provided a guaran- tee or other 
comparable security covering the outstanding 
receivables from the purchase price. In such 
cases the following shall apply:

6.4.1	 The processing or modification of 
the purchased item by the customer will always 
be carried out on our behalf, without the custo-
mer being entitled to raise any claims resulting 
thereof.

6.4.2	 lf the item purchased is processed 
using other items not belonging to us, then we 
shall acquire co ownership of the new item in 
the proportion of the value of the item purcha-
sed to the other items processed at the time of 
pro- cessing

6.4.3	 lf the item purchased is inseparably 
combined or mixed with other objects not be-
longing to us, we acquire joint ownership of the 
new item in proportion to the objec- tive market 
value of the goods purchased in respect of the 
other combined or mixed items at the time of 
combining or mixing. Unless otherwise agreed 
upon, the objective mar- ket value of the pur-
chased goods shall be determined by the final 
invoice amount including VAT.

6.4.4	 lf the combination or mixing was 
undertaken in such a way that the object of the 
customer is to be regarded as the main item, 
it is agreed that the customer transfers propor-
tional joint ownership to us. The customer shall 
hold the sole ownership or joint ownership thus 
created on our behalf in safe custody or, insofar 
as the customer does not possess the object, 
he assigns herewith his right to recover pos-
session to us.

6.4.5	 In all other respects, all provisions 
of this Clause 6 (Retention of Title) shall apply 
unchanged for the product created by modi-
fication, combination and/or mixing as for the 
reserved goods.

6.5	 lf the customer is in default with 
payments from this business relationship, we 
are entitled to prohibit the resale of the goods 
subject to retention of title, their modification, 
mixing and/or their combination with other ob-
jects at any time. In addition, the customer shall 
only be entitled and authorised to the resale or 
any other use of the goods which are subject 
to retention, if it can be guaranteed that the re-
ceivables pursuant to the aforementioned clau-
ses are assigned to us, and in particular, that 
no non-assign- ment clauses in the customer‘s 
relationship with his cus- tomers exists.

6.6	 Until full payment of the secured 
claims, the customer shall not be entitled to 
pledge or to transfer by way of se- curity the re-
served goods. In the event of seizures or other 
actions by third parties concerning the goods, 
the custom- er shall without delay notify us in 
writing and, if necessary, take any appropriate 
immediate action. lf the third party is unable to 
reimburse us for the judicial and extrajudicial 
costs of a successful legal action in accor-
dance with § 771 ZPO (German Code of Civil 
Procedure), the customer shall be liable for any 
loss incurred by us.

6.7	 lf the customer acts in breach of 
contract, particularly if he gets in default with 
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due payments, we are entitled to withdraw 
from the contract following the statutory provi- 
sions and/ or to request the surrender of the 
goods on account of our retention of owner-
ship. The demand for returning of the goods 
does not simultaneously include a withdrawal 
from the contract, rather, we are entitled to 
reclaim the goods only and reserve the right of 
withdrawal from contract. lf the customer does 
not render any payments due, we may exerci-
se these rights only if we have set the custo-
mer a reasonable period of time for payment 
or if such setting of a deadline is dispensable in 
accord- ance with statutory provisions. In ad-
dition, we are entitled to claim compensation 
from the customer for the loss oc- curred.

6.8	 lf we request the surrender of the 
goods, we are en- titled to enter the custo-
mer‘s site, her/his premises and buildings to 
take possession of our property and to ship 
the goods to a different location or arrange for 
such a ship- ment.

6.9	 The customer must, at any time 
upon our request, provide us with information 
concerning the whereabouts of the reserved 
goods and about any receivables arising from 
a possible resale.

6.10	 We undertake, upon the customer‘s 
request, to re- lease the securities (goods and 
receivables) to which we are entitled pursuant 
to the above provisions at our discretion insofar 
as their realizable value exceeds the receiva-
bles to be secured by more than 10% or as 
their estimated value exceeds the receivables 
to be secured by more than 50%.

6.11	 lt the reservation of title agreed in 
the provisions above is not approved in its ent-
irety under the law of the country in which the 
goods subject to retention are locat- ed, the 
customer must inform us of this at the latest 
upon conclusion of the contract. In such case, 
rather than the reservation of title agreed here, 
the security which eco- nomically comes clo-
sest to this agreement shall be con- sidered as 
agreed upon. Where such additional conditi-
ons are to be created or measures by the client 
are required (e.g. statements by the client and/
or measures to preserve formal requirements), 
the customer undertakes to carry out all of the-
se measures at our request, and/ or to assist in 
the fulfilment of these conditions.

7. CONDITION OF GOODS, REPOR-
TING OF DEFECTS,  
WARRANTY

7.1	 The quality of the goods owed by 
us derives solely from the contractual agree-
ments made with our custom- ers. Public 
statements by third parties, which go beyond 
the information about the goods we provide, 
are not bind- ing for us.

7.2	 Information on our goods (technical 
data, measure- ments etc.} is only estimated 
and approximate unless they have been ex-
pressly designated as being binding. These 
specifications do also not represent a guaran-
tee of quality, durability or any other guarantee 
unless we have express- ly furnished a guaran-
tee designated as such.

7.3	 The customer is liable for the cor-
rectness of specified dimensions and for the 

correctness of design drawings supplied by 
her/him, as well as for any similar documents 
which have influence on the suitability of the or-
dered items for the intended or customary use 
or which affect the con- dition of the goods in 
other ways.

7.4	 Statutory warranty rights of the cus-
tomer require that he has fully complied with 
the requirements to inspect the goods and 
report defects in accordance with § 377 HGB 
German Commercial Code.

7.5	 The notification must be made im-
mediately, but at the latest within 7 days after 
delivery of the goods, in case of hidden defects 
calculated from discovery of the defect, and 
has to indicate the order data and the invoice 
and delivery number.

7.6	 Justified and timely reported de-
fects are at our discre- tion either remedied free 
of charge (rectification of defect) or we supply 
a faultless product (replacement). Our right to 
refuse supplementary performance pursuant 
to statuto- ry law remains unaffected.

7.7	 We are entitled to fulfil our warranty 
liabilities towards the customer upon prior noti-
ce also by remote diagnosis via the telematics 
system described in Clause 9.1. The customer 
will participate in the remote diagnosis to a rea- 
sonable extent. The remote diagnosis is made 
in compli- ance with statutory regulations. lf a 
remote diagnosis is not possible or difficult to 
carry out for reasons for which the customer 
is responsible, the customer has to bear the 
resulting costs.

7.8	 A repair is only carried out at our 
premises or premises expressly specified by 
us. lf the customer requests an in- spection or 
repair at a different place, the customer has to 
bear the resulting additional costs. The same 
applies if ad- ditional costs arise because the 
customer has brought the goods to a place 
other than their company premises, un- less 
such transfer is in accordance with the inten-
ded use.

7.9	 We are entitled to make any sup-
plementary perfor- mance subject to prior pay-
ment of the due purchase price, whereas the 
customer shall be entitled to retain a portion of 
the purchase price appropriate to the value of 
the de- fect.

7.10	 The customer is obliged to give us 
the time and op- portunity to remedy a defect, 
in particular to provide us with the rejected 
goods for testing purposes. Should we make 
a replacement delivery, the customer is obli-
ged to provide us with the goods exchanged 
in accordance with the statutory provisions. 
Also in case of rectification, all products and 
parts replaced shall pass into our ownership. lf 
we were originally not committed to assemble 
products or parts, the supplementary perfor-
mance includes neither dismantling the defec-
tive item nor the resultant installa- tion.

7.11	 We are entitled to demand the re-
turn of all expenses that we have had to bear 
for the inspection of the defect and the supple-
mentary performance if the customer‘s claim 
for remedy of defect proves to be unjustified.

7.12	 lnsofar as we meet our obligations 

to remedy the de- fects, the customer is only 
entitled to demand a reduction in payment or 
cancellation of the contract if the rectifica- tion 
measures taken should prove to have failed.

7.13	 Further claims by the customer - for 
whatever legal reason - are generally excluded. 
We are only liable for damages which are not 
caused to the supplied item itself, in particular 
for lost profits or other financial losses of the 
customer:

a)	 if the customer demands com-
pensation for damages in lieu of performance 
because the item delivered lacks a quality we 
guaranteed, or

b)	 if we caused the damage intentio-
nally or through gross negligence or by breach 
of an essential contractual obligation.

This liability, however, shall be limited to the 
respective foreseeable damage if the damage 
is caused by the gross negligence of other vi-
carious agents i.e. neither by one of our legal 
representatives nor by one of our executive 
em- ployees, or if the essential breach of ob-
ligation was only caused through negligence. 
lf and when an essential ma- terial breach as 
defined by Clause 7.13 exists, more detail is to 
be taken from Clause 8.3 of these Terms.

7.14	 lf the customer himself or via third 
parties interferes with the products any warran-
ty or guarantee claim will lapse.

7.15	 We are not liable for normal wear 
and tear, damages resulting from improper 
handling, unsuitable or improp- er use, storage 
or installation and/ or for other external impacts 
or any defects which result from documenta-
tion submitted or approved by the customer 
(drawings, de- scriptions etc.).

7.16	 For products from third-party 
suppliers, our liability is restricted to the assi-
gnment of claims for defects to which we are 
entitled against our sub-supplier. Our own liabi-
lity arises again only if a claim towards the third 
party fails, without the customer having to take 
legal action against the third party.

7.17	 Warranty claims become time-bar-
red after 1 year starting with the date of delivery 
or the notification of read- iness to dispatch. 
This does not apply to cases which fall within 
the scope of § 438 para. 1 no. 2 or no. 3 BGB 
(Ger- man Civil Code) or where we have frau-
dulently concealed the defect.

7.18	 In deviation from the provision in 
clause 7.17, the sale of used items shall be 
made to the exclusion of any warranty. This ex-
clusion shall not apply to claims for dam- ages 
arising from liability for material defects which 
are based on an intentional or grossly negligent 
breach of our obligations and in the event of 
culpable injury to life, limb and health.

 
8. TOTAL LIABILlTY

Beyond the regulations in Clauses 4.10 
and 4.11 as well as 7.13 any liability on our 
part- regardless of the legal nature of any 
claim(s) asserted - shall be excluded, unless 
we are liable in accordance with the following 
regulations:
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8.1	 Regardless of the legal nature of the 
claims made, we are liable to the customer wit-
hout limitation for damages caused by intent or 
gross negligence of our legal representatives or 
executive employees or by intent of other vica-
rious agents.

8.2	 Additionally, we assume unlimited 
liability towards the customer for damages 
arising from loss of life, bodily harm and injury 
or illness, physical injury or damage to health, 
from the assuming of a guarantee or a procu-
rement risk, the Product Liability Act, if we have 
fraudulently concealed a defect, as well as in 
the case of initial inability or impos- sibility attri-
butable to us. The same applies to claims for 
damages under the Minimum Wage Act and 
the violation of data protection provisions.

8.3	 Furthermore, we shall be liable for 
damages result- ing from the breach of an es-
sential contractual obligation, i.e. an obligation, 
the fulfilment of which is essential for due im-
plementation of the contract and on which the 
con- tractual partner can reasonably expect to 
be able to rely. In this case, liability is limited to 
the typically occurring damage foreseeable at 
the time of the conclusion of the contract.

8.4	 Furthermore, we shall be liable for 
damages caused by the grossly negligent be-
havior of other vicarious agents, whereas liabili-
ty shall be also limited to those damages which 
can be expected to typically occur within the 
framework of a contract at hand.

8.5	 lf, regardless of liability limitations 
set forth in the preceding clauses, a manufac-
turer‘s liability exists, then for any damage to 
property and/or a further resulting fi- nancial 
loss, liability shall be limited to the amount of 
compensation from the insurer. This does not 
apply, if the insurance does not or does not fully 
cover the damage, in which case we are liable 
up to the amount of coverage.

8.6	 In so far as our liability is excluded 
or limited, this shall also apply in favor of our 
employees or other vicarious agents in the 
event that the customer brings a claim di- rectly 
against them.

9. TELEMATICS SYSTEM

9.1	 We have developed a telematics 
system for its ma- chinery and plants which 
allows us to retrieve data from the machines 
via remote enquiry using a built-in transmit- ter. 
There is no retrieval of personal data via this 
system.

9.2	 Unless expressly agreed otherwise 
with the customer, we are entitled to access 
such machine data at any time at its sole di-
scretion and to evaluate it. The customer shall 
support such remote access to any reasonable 
extent. For the fulfilment of warranty obligations 
by remote diagnosis Clause 7.7 shall apply.

10. DATA PROTECTION

When we make individual agreements with our 
customers (including side agreements, addi-
tions, and changes), these take precedence 
over these terms and conditions. Such agree-
ments must be recorded in a written contract 

or our written confirmation, which then beco-
mes binding for their content.

11. MISCELLANEOUS

11.1 	 If we make individual agreements 
with our customers (including side agree-
ments, additions, and changes), these take 
precedence over these terms and conditions. 
Such agreements must be recorded in a writ-
ten contract or our written confirmation, which 
then becomes binding for their content.

11.2 	 With the announcement of this ver-
sion of the terms and conditions, the previous 
versions lose their validity.

12 . PLACE OF FULFILMENT, PLACE 
OF JURISDICTION, APPLICABLE 
LAW

12.1	 Unless explicitly specified otherwise 
in the contrac- tual agreements with the cus-
tomer, place of fulfilment for delivery and pay-
ment shall be our place of business.

12.2	 Place of jurisdiction shall be our pla-
ce of business. In addition, we are also entitled 
to file lawsuits against the customer at their pla-
ce of business.

12.3	 All legal relationships between us 
and the custom- er shall be governed by and 
construed in accordance with German law un-
der exclusion of the United Nations Conven-
tion on the International Sale of Goods, dated 
11.04.1980 (CISG).

12.4	 Should individual clauses of the 
contract between us and the customer be or 
become completely or partially in- valid or un-
enforceable, the validity of the remaining claus- 
es shall remain unaffected. In replacement of 
the invalid or unenforceable clause a valid pro-
vision shall be deemed to have been agreed 
that corresponds with the meaning and purpo-
se of the invalid provision and comes closest to 
the economic interests of the parties. This also 
applies in case of contractual omissions.


